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AMERICA, AFL-CIO EMPLOYER TO DECISION AND
ORDER OF THE ADMINISTRATIVE
LAW JUDGE

EXCEPTIONS OF RESPONDENT AND EMPLOYER
TO DECISION AND ORDER OF
THE ADMINISTRATIVE LAW JUDGE

EXCEPTIONS

Pursuant to the National Labor Relations Board’s Rules and Regulations, including
Section 102.46 thereof, Purple Communications, Inc. (hereinafter “the Employer” or “the
Respondent”) respectfully files the following Exceptions to the Administrative Law Judge’s
Decision issued by Administrative Law Judge Paul Bogas (hereinafter “the ALJ”) on March

16, 2015.
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No.

Page(s)

Ex’cepktion

4:26-30

The Employer excepts to the ALJ’s finding that its Internet, Intranet,
Voicemail and Electronic Communication Policy “presumptively
interferes with employees’ Section 7 rights and violates Section 8(a)(1) of
the Act unless Respondent rebuts the presumption by showing that the
restrictions are justified by special circumstances necessary to maintain
production or discipline.”

4:39-42;
5:8-9; 5,

The Employer excepts to the ALJ’s finding that the Employer “has the
burden of establishing special circumstances to rebut the presumption
[that its Internet, Intranet, Voicemail and Electronic Communication
Policy interferes with employees’ Section 7 rights and violates Section
8(a)(1) of the Act].”

4:39-42

The Employer excepts to the ALJ’s conclusion that the Employer’s
Internet, Intranet, Voicemail and Electronic Communication Policy
violates Section 8(a)(1) of the Act.

6:39-41

The Employer excepts to the ALJ’s conclusion that the Employer’s
Internet, Intranet, Voicemail and Flectronic Communication Policy is
“overly broad” and “unlawfully restricts employees’ use of Respondent’s
email system.”

6:47-50;
7:32-36,

The Employer excepts to the ALJ’s order that the Employer rescind the
Internet, Intranet, Voicemail and Electronic Communication Policy.

6:51-
7:5;
7:40-45,

The Employer excepts to the ALJ’s order that the Employer must either
furnish employees with an insert for the current employee handbook that
(1) advises that the [Internet, Intranet, Voicemail and Electronic
Communication Policy] has been rescinded, or (2) provides a lawfully
worded electronic communications policy on adhesive backing that will
cover the one containing the unlawful email restrictions; or publish and
distribute to employees revised employee handbooks that (1) do not
contain the [Internet, Intranet, Voicemail and Electronic Communication
Policy], or (2) provide a lawfully worded electronic communications
policy.

7:46-
8:4.

The Employer excepts to the ALJ’s order that the Employer post at its
Corona and Long Beach, California facilities copies of the notice marked
“Appendix.”

8:4-7.

The Employer excepts to the ALJ’s order that the Employer post
electronically the notice marked “Appendix” if the Employer customarily
communicates with its employees by such means.
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~ Exception

The Employer excepts to the ALJ’s refusal to adopt the reasoning set fofth
in Register Guard, 351 NLRB 1110 (2007), enfd. in relevant part and
remanded sub nom. Guard Publishing v. NLRB, 571 F.3d 53 (D.C. Cir.
2009).

10.

The Employer excepts to the ALJ’s failure to find and conclude that the
Employer’s Internet, Intranet, Voicemail and Electronic Communication
Policy is lawful under the Act because the Act permits employers to
restrict employees from utilizing employer-owned property for non-
business purposes provided that the employer’s restrictions are otherwise
not discriminatory.

11.

The Employer excepts to the ALJ’s failure to find and conclude that
employees do not have a right to use employer-provided electronic
communications systems for Section 7-related purposes in the absence of
the employer showing that its restrictions on the use of the employer-
provided electronic communications system are justified by special
circumstances necessary to maintain production or discipline

12.

The Employer excepts to the ALJ’s failure to find and conclude that
employees have other readily available channels to communicate with one
another in furtherance of their Section 7 rights, including, but not limited
to, personal email accounts, social media, instant messaging, and text
messaging, including through the use of smartphones.

13.

The Employer excepts to the ALJ’s failure to consider the costs that
Respondent will incur as a result of the obligation to permit employees to
use Respondent’s electronic communications system for Section 7, which
the ALJ imposed on the Employer.

14.

The Employer excepts to the ALJ’s failure to consider the burdens that
Respondent will incur as a result of the obligation to permit employees to
use Respondent’s electronic communications system for Section 7, which
the ALJ imposed on the Employer.

15.

The Employer excepts to the ALJ’s failure to adequately consider the
impact of the decision on Respondent’s ability to monitor employee
productivity on the email system.

16.

The Employer excepts to the ALJ’s failure to adequately consider the
extent to which Respondent can control the use of non-work-related email
in light of the ALJ’s ruling.
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17.

The Employer excepts to the ALJ’s failure to consider that his finding that
employees are presumed to have a right to use employer-provided
electronic communications systems for Section 7 purposes violates
Section 8(c) of the Act.

18.

The Employer excepts to the ALJ’s failure to consider that his finding that
employees are presumed to have a right to use employer-provided
electronic communications systems for Section 7 purposes violates the
First Amendment to the Union States Constitution.

19.

The Employer excepts to the ALJ’s failure to apply to the instant dispute
Board precedent regarding the extent to which an employer may lawfully
bar distribution.

20.

The Employer excepts to the ALJ’s failure to consider whether the
Board’s precedent regarding distribution rules or solicitation rules apply
to employer rules regarding the use of employer-provided electronic
communications systems.

21.

7:32-
8:14.

The Employer excepts to the ALJ’s decision to apply a retroactive remedy
despite the novelty of the ALJ’s conclusion.

Dated at Newport Beach, California this 13th day of May, 2015.

STUART KANE LLP

AT

By:_, /,// A 4 / I Oy
ROBERT J. KANE -
Attorneys for Respondent
PURPLE COMMUNICATIONS, INC.
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PROOF OF SERVICE
PURPLE COMMUNICATIONS, INC. v.
COMMUNICATIONS WORKERS OF AMERICA, AFL-CIO
Case No. 21-CA-0951151, 21-RC-091531, and 21-RC-091584

I am employed in the County of Orange, State of California. I am over the age of

18 and am not a party to the within action. My business address is 620 Newport Center Drive,
Suite 200, Newport Beach, California 92660. On May 13, 2015, I served the foregoing
document described as follows:

EXCEPTIONS OF RESPONDENT AND EMPLOYER TO DECISION AND ORDER

O

OF THE ADMINISTRATIVE LAW JUDGE

By United States Mail: I am readily familiar with the firm’s practice for collection
and processing correspondence for mailing. Under that practice it would be
deposited with the U.S. postal service on that same day with postage thereon fully
prepaid at Newport Beach, California, in the ordinary course of business. I enclosed
the above-referenced document(s) in a sealed envelope or package addressed to the
person(s) at the address(es) as set forth below, and following ordinary business
practices above I placed the package for collection and mailing the date and at the
place of business set forth below.

**By Overnight Delivery: I enclosed the documents in an envelope or package
provided by an overnight delivery carrier and addressed to the person(s) at the
address(es) listed below. I placed the envelope or package for collection and
overnight delivery at an office or a regularly utilized drop box of the overnight
delivery carrier.

By Fax Transmission: I caused to be transmitted the document described herein via
the fax number listed below. Upon completion of said facsimile transmission, the
transmitting machine issued a transmission report showing the transmission was
complete and without error.

By Messenger Service: I served the above-referenced document(s) by placing them
in an envelope or package addressed to the person(s) at the address(es) listed below
and provided them to a professional messenger service for personal service.

By Electronic Service: I caused the document to be sent to the person(s) at the e-
mail address(es) listed below. I did not receive, within a reasonable time after the
transmission, any electronic message or other indication that the transmission was
unsuccessful.

(STATE) 1 declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

(FEDERAL) 1 declare under the laws of the United States of America that I am
employed in the office of a member of the Bar of this court at whose direction the
service was made and that the foregoing is true and correct,

Executed on May 13, 2015, at Newport Beac% )}(,),/

Leéssa M. Westwood

PROOF OF SERVICE
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SERVICE LIST

Honorable Paul Bogas

Administrative Law Judge
Washington, D.C. Office

1099 14th Street, NW, Room 5400 East
Washington, DC 20570-0001

David A. Rosenfeld

WEINBERG, ROGER & ROSENFELD
A Professional Corporation

1001 Marina Village Parkway, Suite 200
Alameda, CA 94501-6430

Lis]l Duncan

WEINBERG, ROGER & ROSENFELD
A Professional Corporation

800 Wilshire Boulevard, Suite 1320
Los Angeles, CA 90017-2623

John Doran

Communications Workers of America, AFL-CIO
District 9

2804 Gateway Oaks Drive, Suite 150
Sacramento, CA 95833-4349

Mary K. O’Melveny

Communications Workers of America, AFL-CIO
501 Third Street N.W.

Washington, DC 20001-2797

Laura Reynolds

Communications Workers of America, AFL-CIO
District 9

12215 Telegraph Road, Suite 210

Santa Fe Springs, CA 90670-3344

Judith G. Belsito

Communications Workers of America, AFL-CIO
District 9

12215 Telegraph Road, Suite 210

Santa Fe Springs, CA 90670-3344

**Qvernight Delivery & E-mail

E-mail: Paul.Bogas@nlrb.gov

Counsel for the Charging Party

Telephone: (510)337-1001

E-mail: drosenfeld@unioncounsel.net

Counsel for the Charging Party

Telephone: (213) 380-2344
E-mail: Iduncan@unioncounsel.net

Representative for Charging Party (Primary)

Telephone: (916) 921-4500
E-mail: jweitkamp@cwa-union.org

Representative for Charging Party
(Notification)

Telephone: (202) 434-1234
E-mail: maryo@cwa-union.org
Representative for Charging Party

Telephone: (562) 944-1300
E-mail: Ireynolds@cwa-union.org

Representative for Charging Party
(Additional Service)

Telephone: (562) 944-1300
E-mail: jbelsito@cwa-union.org

PROOF OF SERVICE
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Kayce R. Compton

Counsel for the General Counsel
Division of Advice

National Labor Relations Board
1099 14th Street, N.W,
Washington, DC 20570

Cecelia Valentine, Esq.

National Labor Relations Board
Region 21

888 South Figueroa Street, 9th Floor
Los Angeles, CA 90017-5449

Olivia Garcia

Regional Director

National Labor Relations Board
Region 21

888 South Figueroa Street, 9th Floor
Los Angeles, CA 90017-5449

Maury Baskin

Michael J. Lotito

Michael G. Pedhirney

LITTLER MENDELSON, P.C.
1150 17th Street, N.W., Suite 900
Washington, DC 20036

G. Roger King

JONES DAY

325 John H. McConnell Boulevard, Suite 600
Columbus, OH 43215

Charles I. Cohen

Jonathan C. Fritts

David R. Broderdorf

MORGAN, LEWIS & BOCKIUS LLP
1111 Pennsylvania Avenue, N.W.
Washington, DC 20004

Willis J. Goldsmith
JONES DAY

222 East 41st Street
New York, NY 10017

Counsel for the General Counsel Division of
Advice

Telephone: (202) 273-2491
E-mail: kayce.compton@nlrb.gov

General Counsel for the NLRB

Telephone: (213) 894-5200
E-mail: cecelia.valentine@nlrb.gov

Regional Director, Region 21

Telephone: (213) 894-5200
E-mail: olivia.garcia@nlrb.gov

Counsel for Amicus Curiae Coalition for a
Democratic Workplace, et al.

Telephone: (202) 842-3400

E-Mail: mbaskin@]ittler.com
mlotito@littler.com
mpedhirney@littler.com

Counsel for Amicus Curiae HR Policy
Association

Telephone: (614) 469-3939
E-mail: gking@jonesday.com

Counsel for Amicus Curiae Council on Labor
Law Equality

Telephone: (202) 739-3000

E-mail: ccohen@morganlewis.com
jiritts@morganlewis.com
dbroderdorf@morganlewis.com

Counsel for Amicus Curiae The Chamber of
Commerce of the USofA

Telephone: (212) 326-3939
E-mail: wgoldsmith@jonesday.com

PROOF OF SERVICE
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Jacqueline M. Holmes
JONES DAY

51 Louisiana Avenue, N.W,
Washington, DC 20001

Kate Comerford Todd

Steven P. Lehotsky

National Chamber Litigation Center, Inc.
1615 H Street, N.W.

Washington, DC 20062

Deborah R. White

Kathleen McGuigan

Retail Litigation Center, Inc.
1700 N. Moore Street, Suite 2250
Arlington, VA 22209

Jason C. Schwartz

Alexander K. Cox

GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Avenue, N.W.
Washington, DC 20036

Jennifer Hatcher, Senior Vice President
Ty Kelley, Director

Food Marketing Institute

2345 Crystal Drive

Arlington, VA 22202

Harold P. Coxson

Christopher R. Coxson

OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, P.C.

1909 K Street, N.W., Suite 1000

Washington, DC 20006

Rae T. Vann

NORRIS TYSSE LAMPLEY & LAKIS, LLP

1501 M Street, N.W., Suite 400
Washington, DC 20005

Counsel for Amicus Curiae The Chamber of
Commerce of the USofA

Telephone: (202) 879-3939
E-mail: jholmes@jonesday.com

Counsel for Amicus Curiae The Chamber of
Commerce of the USofA

Telephone: (202) 463-5337

E-mail: ktodd@uschamber.com
slehotsky@uschamber.com
cperry@uschamber.com

Counsel for Retail Litigation Center

Telephone: (703) 600-2067
(703) 841-2300
E-mail: deborah.white@rila.org
kathleen.mcguigan@rila.org

Counsel for Amicus Curiae Retail Litigation
Center

Telephone: (202) 955-8500
E-mail: jschwartz@gibsondunn.com
acox@gibsondunn.com

The Food Marketing Institute

Telephone: (202) 220-0600
E-mail: jhatcher@fmi.org

Counsel for Amicus Curiae The Food
Marketing Institute

Telephone: (202) 887-0855

E-mail:
harold.coxson@ogletreedeakins.com
christopher.coxson@ogletreedeakins.com

Counsel for Amicus Curiae Equal
Employment Advisory Counsel

Telephone: (202) 629-5600
E-mail: rvann@ntll.com

PROOF OF SERVICE
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Kara M. Maciel

Mark M. Trapp

Lindsay A. Smith

EPSTEIN BECKER & GREEN, P.C.
1227 25th Street, N.W., Suite 700
Washington, DC 20037-1156

J. Bruce Cross

Jess Sweere

CROSS, GUNTER, WITHERSPOON &
GALCHUS, P.C.

500 President Clinton Avenue, Suite 200
Little Rock, Arkansas 72201

Lawrence Hughes

AMERICAN HOSPITAL ASSOCIATION
Liberty Place, Suite 700

325 Seventh Street, N.W.

Washington, DC 20004

F. Curt Kirschner, Jr.

Jonathan S. Sack, Esq.

JONES DAY

555 California Street, 26th Floor
San Francisco, CA 94104

Jeffrey M. Hirsch

Associate Dean for Academic Affairs
Geneva Yeargan Rand

Distinguished Professor of Law

University of North Carolina School of Law
Van Hecke-Wettach Hall

160 Ridge Road, Campus Box 3380

Chapel Hill, NC 27599-3380

Matthew J. Ginsburg
Lynn K. Rhinehard

James B. Coppess

815 Sixteenth Street, N.W,
Washington, DC 20006
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Counsel for Amicus Curiae National Grocers
Association

Telephone: (202) 861-0900

E-mail: kmaciel@ebglaw.com
mtrapp@ebglaw.com
Ismith@ebglaw.com

Counsel for Amicus Curiae
Arkansas State Chamber of Commerce

Telephone: (501) 371-9999
E-mail: beross@cgwg.com
jsweere@cgwg.com

Counsel for Amicus Curiae American
Hospital Association

Telephone: (202) 626-2346
E-mail: lhughes@aha.org

Counsel of Record for The American
Hospital Association

Telephone: (415) 626-3939
E-mail: ckirschner@jonesday.com
jsack@jonesday.com

Amicus Professor Jeffrey M. Hirsch

Telephone: (919) 962-7675
E-mail: jmhirsch@email.unc.edu

American Federation of Labor and Congress
of Industrial Organizations

Telephone: (202) 637-5397

E-mail: mginsburg@aflcio.org
Irhinehart@aflcio.org
jeoppess@aflcio.org
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